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(5)From Separate Civil Law to Civil Code : Preservation and Innovation

Wen Shiyang Li Yunda

The compilation of China’s civil code is the process of sublating the civil law. Although influ-
enced by Pandekten’s concept and based on the continental law system mainly in Germany, China’s
civil legislation continues to be show its preservative aspects obviously based on historical inertia,
social reality, system response, ethical concepts especially in legislative style, subject of real right,
validity of contract, type of personality rights, degree of kinship, order of succession , and multiple
tortfeasors. Other factors such as the social reform, protection of transaction, adjustment of policy and
value coordination determine that the civil code has more innovations in the rights system, rules of
transaction and guarantee, protection of minor interests and property distribution, protection of rights
and responsibilities. The preservation and innovation of this compilation of civil code is based on the
practical experience of China to a certain extent. The legislative attitude of pragmatism is worthy of

affirmation, and it will also be the evidence of the social development of China.

(6)On the Judicial Lag: Sociological Thoughts on the Construction of Rule of law in China
Guo Xinghua He Minghao

There is a certain gap between the legal text and legal practice, which is reflected in the tension
space between legal knowledge and judicial practice, specifically manifested as the disjoint between
“law in books” and “law in action”. Judicial lag refers to this situation. The gap between “law in
books” and  “law in action” is born in the western tradition of rule of law. When China learns from
the western legal system, it is inevitable to transplant this conflict to its own land. The lag of legisla-
tion makes the “law in books” gradually lose its control over social life. However, in judicial prac-
tice, what really plays a role is the “law in action” created by judicial personnel combining the “law
in books” with the specific social situation. The primary cause of judicial lag lies in the differences
between Chinese and western social environments and cultural traditions, which lead to new conflicts
between foreign culture and local culture in the process of localization adaptation of transplanted

laws.
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